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itself with a sword against the infidels; in the hard struggle for life among 
its own children it confined its energies to a policy of pious appeals to love 
and mercy. 

The essay on Patronage in the Later Empire is more special in its 
appeal, though no student of the structure of the Roman empire and of 
the early middle ages should miss it. It is really a commentary on 
Codex Theodosianus n, 24 and Codex Justinianus 11, 54. These 
titles have to do with the patronage which the powerful landlords were 
extending over the peasantry as against the imperial tax-gatherers. As 
the constitutions in Theodosius refer mostly to Egypt, Mr. De Zulueta 
has confined himself to the instances and evidence for that country — 
especially Libanius etc. There is again a searching examination of 
all recent scholarship and all known texts. The study is frankly techni- 
cal and nothing else, but it casts a much needed light on the history 
of the colonate and the economic and social formations taking shape 
under the outer uniformity of the imperial administration. 

Had papyri grown in Gaul we might be saved much conjecture as to 
the situation there, which is the subject of so much controversy. 

J. T. S. 

Die Plebs : Studien zur romischen Rechtsgeschichte. By 
Julius Binder. Leipzig, A. Deichert's Nachfolger, 1909. — 630 pp. 

Professor Binder's book has two quite distinct aspects. It may be 
considered, first, as a critical examination of all the secondary sources 
for the early history of Rome and, secondly, as a special plea for a 
fundamentally new interpretation of that history by means of a new 
theory of the plebs. 

From the first point of view, it deserves unstinted praise. Every im- 
portant theory directly or indirectly connected with the subject, from 
the first stirrings of critical analysis in the Renaissance to the most 
recent doctrine, is passed in review. Binder's work is accordingly in- 
valuable for those who desire orientation in the subject. The author 
does not, as his sub-title might suggest, confine himself to the legal and 
political antiquities of Rome. Investigators have approached Roman 
history from every conceivable point of view. Among the more sharply 
defined specializations of research are topography, philology, etrusco- 
logy, history of religion. In all of these Binder, without professing 
special competence outside of his own department, shows himself con- 
versant with the literature. 

Binder's statement of previous investigations is concise, and his treat- 
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ment of the investigators is in the main fair. There is an unfortunate 
tendency to insist on the difference between Romanic and German sci- 
entific methods; and although Binder has none of the deplorable 
arrogance exhibited by a few Germans, to whom deutsche Wissenschaft 
is an inseparable compound, he is perhaps unduly harsh in dealing 
(pages 239 et seq.) with Fustel de Coulanges, whose Cite antique, 
however inadequate from modern viewpoints, deserves less cavalier 
treatment at the hands of a critic who has dealt so patiently and kindly 
(pages 257 et seq.) with Cuno's fantasies. 

That the permanently interesting problem of the early history of 
Rome is the origin of the plebs goes without saying, and it is equally 
obvious that any theory of that origin is nothing more or less than a 
theory of Roman history. To Binder the solution of the problem lies 
in the thoroughgoing and all-pervading dualism that he finds in the in- 
stitutions of early Rome. 

He considers, first, the development of the city itself. With most 
topographers, he supposes an original settlement on the Palatine, Roma 
Quadrata. This grew into a larger community, the Septimontium, in 
which, with Wissowa, he counts the Subura, not as the later valley of 
that name, but as the earlier designation of the Caelian. On the ground 
of his own interpretation of the much-discussed inscription on the base 
of Trajan's column, he holds that Quirinal and Capitol formed a single 
hill, and on this hill he places a Sabine setdement, which became the 
Quirinal city. Between these two cities — for he makes them com- 
pletely organized separate communities — lay the Forum valley with the 
Janus shrine and the Sacra Via. The importance of the Janus symbol 
in later Roman history, as evidenced by its appearance on the as, and 
the double-headed character of its image are derived from its relation 
to both cities. 

Who were the inhabitants of these cities ? The monies of the Septi- 
montium were held by a Latin race ; the colles (including the Capitol) 
of the other city by a Sabine stock, the Quirites. Ultimately the Qui- 
rites conquered the Septimontium, and, although that conquest was 
rather an amalgamation than a real subjugation, the Quirites maintained 
their dominant position. They constituted the patricians of later Rome ; 
the Latins formed the plebs. To enforce his point, Binder is at great 
pains to remove all patrician associations from the Palatine and all 
plebeian associations from the Quirinal. 

Having oudined his main position, Binder proceeds (pages 170-292) 
to consider the various theories that have been held regarding the plebs. 
The current views of the relation of the Latins to Rome and of the 
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manner in which the plebs secured an entrance into the various magis- 
tracies of the city, he finds, are based on thoroughly unreliable and late 
traditions, most of them derived from the doubling of historical inci- 
dents and from fanciful genealogies. 

His "legal-historical results" (rechtsgeschichtliehe Konsequenzen) , 
as formulated in chapter v, do not spare the Fasti, the Annales or the 
various leges of the Republic — at least till the time of Appius Claudius. 
In this conclusion he is in substantial accord with Pais, Storia a" Italia. 
When he discusses the XII Tables (pages 488-528) and the attacks 
upon their authenticity made by Pais and Lambert, he is much more 
conservative. He accepts the XII Tables, in the main, as they have 
come to us. In his scheme, they are the code in which the two legal 
systems of Quirinal and Septimontium were fused into one. 

The last section is an analysis of the ancient Roman kingdom. 
Binder holds that Roman royalty was at all times elective and double. 
The development was interrupted by the conquest of Rome by for- 
eigners, the Etruscans. When Etruscan rule ended, the institution of 
the double consulate was rather a restoration than an innovation. 

Obviously the chief objection to Binder's picture of a Sabine patriciate 
and a Latin plebs is the literary tradition, which represents Rome as an 
Alban-Latin foundation and knows of foreign (Sabine or other) influx 
into the patriciate only in certain definite cases. Binder is, therefore, 
as has been stated, forced to take issue with that tradition. Judgment 
regarding his success will be rendered according to the reader's bias. 
Those to whom the tradition in itself has no force will accept, as Binder 
does, Pais's destructive analyses. But the net result of the Italian his- 
torian's criticisms is simply a demonstration that Roman historical tra- 
dition, in the piecemeal form in which it has come down to us, is far 
from possessing the fullness or accuracy that we demand for the authenti- 
cation of modern historical developments. Yet, as Binder admits, Pais 
has not established that this historical tradition is fictitious. The only 
logical result of Pais's views is to forego any attempt to reconstruct 
Roman history. 

As an illustration of the manner in which Binder gets rid of traditions 
which he finds objectionable, we may take his treatment of the gentes. 
He has a single phrase, " gentile vanity," to account for every case in 
which the same gens appears as patrician and plebeian. In this way he 
quickly disposes of the patrician Junii, March' and others whom the 
annals mention. It is curious, however, that he says nothing of the 
ultra-patrician Claudii, of whom, as early as the third century, there was 
a plebeian branch not only in existence but already illustrious. 
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A further instance of hobby-riding deserves to be cited. It is part 
of Binder's theory that the sacral severance of patricians and ple- 
beians and the denial of connubium between them was due to the fun- 
damentally different family systems prevailing in the two orders. 
Following Bachofen and Bernhoft, he maintains that the plebs lived 
under the matriarchate, while the patricians were patrilineal. To 
substantiate this, Binder makes the matriarchate general among all 
the Latins. His arguments, however, consist largely in exaggerating 
every indication of a relatively higher social position of women 
among the Latins than may have been found elsewhere. Isolated 
references to maternal ancestry — particularly the Etruscan maternal 
genealogies — are erected into determining facts. It need not be pointed 
out how unconvincing such arguments necessarily are. But in the dis- 
cussion Binder dwells insistentiy on the feeling of the patres toward the 
plebs, as shown in such Livian phrases as more ferarutn. In view of 
his refusal to accord any historical validity to the lex Canuleia or to the 
agitation of which it is represented as the outcome, it is somewhat 
singular that Livy's reports of the debates in the Senate concerning this 
law — reports which are surely nothing more than an imaginative recon- 
struction of what might have been said — should be made the basis of 
an elaborate theory. 

At various times the following hypotheses have been offered for the 
origin of the plebs: (i) They were the conquered inhabitants of the 
Tiber community and its surrounding hamlets. The conquerors may 
be considered to have been men of the same race or foreigners, Sabines 
or Etruscans. Essentially, this is Niebuhr's view. (2) They were the 
clients of the original Romans (Ihne). (3) They were the clients, but 
among them were not only the dientes proper but also enfranchised 
slaves, residents who drifted into the city from the neighborhood and 
forcibly imported inhabitants of conquered towns (Mommsen). These 
theories do not by any means exhaust the hypothetical possibilities. 
There is evidence that in Rome, as in many Greek communities, the 
patricians formed a usurping aristocracy of wealth and official position. 
And doubtless the numerous factors that went to make up the earliest 
Roman community can be arranged in permutations that will result in 
many other theories of origin. It is perhaps worth while to note that 
the theory of a foreign conquering nobility, so jealously insisted upon by 
Binder, and the theory that the plebs sprang from the clients are by no 
means mutually exclusive. The plebs may have been of thoroughly 
composite character. Ihne's attacks upon Niebuhr's theory showed 
only that it was inadequate to explain all the phenomena. Binder's 
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own views, which reproduce, in a modified form, to be sure, Niebuhr's 
theory, may be fitted into the scheme of many other investigators as a 
supplementary explanation. 

That Binder's hypothesis is ingenious no one will deny. It is, how- 
ever, scarcely entitled to more than a serial number in the catalogue of 
hypotheses that have preceded it and will undoubtedly follow it. The 

problem of the plebs is assuredly not solved by it. 

Max Radin. 
New York City. 

Popular Law-making : A Study of the Origin, History and 
Present Tendencies of Law-making by Statute. By Frederic Jesup 
Sttmson. New York, Charles Scribner's Sons, 1910. — xii, 390 pp. 

The real subject of this book is American legislation of the present 
day. After devoting five chapters to English customary and statute law, 
down to the founding of the American colonies, Mr. Stimson suddenly 
translates us to our own country and century and has little to say of the 
intervening time or of other lands. 

Perhaps it would have been better if he had confined himself more 
narrowly to the American field. The reviewer is reminded of an occasion 
when Voltaire, sent on a mission to Potsdam, would talk nothing but 
diplomacy while King Frederick would talk nothing but poetry ; for 
Mr. Stimson, who has watched our legislation carefully for twenty years 
and who has, perhaps, an unrivaled acquaintance with it, sometimes 
prefers to talk about a period of English history of which his knowledge 
is more limited. He gives wrong dates for the insurrections of Wat Tyler 
(page 69) and Jack Cade (page 74) and calls the Angevins " Norman 
Kings" (pages 24, 49). He crowns with an aureole the image which 
Freeman set up for Englishmen to worship. Representation is an in- 
vention " peculiar to the Anglo-Saxon people " (page 3). 

As the tribes got amalgamated, . . . the necessity of greater organization 
probably became obvious to them at once, and the Witenagemot readily 
assumed a more formal form; and that resulted in representation. . . . 
Obviously you couldn't put all the members even of East Anglia in one 
hall or in one field to discuss laws, so they invented representation. . . . 
That was the second stage of the Witenagemot, and it properly begins to 
be called the Great Assembly or Council of the people [page 5] . 

Of this singular statement it is enough to say that if the Witenagemot 
represented the English people, the people of the Roman empire were 
represented by Tiberius and Diocletian. Personal liberty is another 
invention peculiar to the Anglo-Saxons, we are told ; and it led " the 



